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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeals of )
) HNes. 84a-~1020,

JOHN R YOUNG ) 86A-0977, and
86A-1484-VN

For Appel |l ant: M chael Priest
‘ Attorney at Law

For Respondent: John A stilwell, Jr.
Counsel

OP1 NI ON

These appeal s are nmade pursuant to section
18593/ of the Revenue and Taxatian Code from the
action of the Franchise Tax Board on the protests of
John R Young agai nst proposed assessnments of additiona
personal incone tax in the amunts of $%,916.37,
$5,662. 20, $6,265.84, $4,211,16 (including penalty),
$2,092.00, and $7,2456.25 (including penalty) for the
years 1376, 1977, 1978, 1979, 1980, and 1981,
respectively.

. 1/ Unless otherw se specified, all section references
. are to sections of the Revenue and Taxation Code as in
effect for the years in issue.
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Appel lant, John R Young, is an unmarried

i ndi vidual enployed as a conmmercial airline pilot by Pan
American world Airways, Inc. (Pan An).. Until his
transfer to New York sonetine in 1981 appel | ant had been
assigned to Pan Ams San Francisco offices for severa
ears and flew Pan Anmis various international routes

ased out of San Francisco International Airport.
Appel I ant spent approximately twelve d%ys each nmonth out
of this state on flight assignnents. he issue presented
for our decision is whether appellant was a resident of
this state for income tax purposes during the years 1976
t hrough 1931

Prior to the years under review, M. Young
consi dered hinself a California resident. Appellant
filed his income tax returns as a resident. He lived in
a 1,625~-square—-foot house in MIIl Valley, #arin County,
whi ch he had purchased in 1972 for $42,000. Appellant
was alse a 1974 ~rar+er memher of tht Monrt Tamalpiais
Racquet C ub ia nearby Larkspur

'In 1976, however, appellant with a partner
purchased a duplex in Incline Village, Nevada, |ocated on
the northern shore of Lake Tahoe. %mpellant pai d $13, 000
for his half-share interest in the duplex, each unit of
whi ch had 1,280 square feet of living space. The grant

deed evidencing the conveyance to appellant and partner
was signed ON Octckher 24 1976, and filed two weeks |later

on Decenmber 2, 1976, in the Recorder's Ofice, Washoe
County, Nevada. At about the sametine, appell ant
informed Pan Am that he had noved to Incline Village and
provi ded the crew scheduling unit with his new Nevada

t el ephone nunber and nailing address so that he could be
advi sed of all flight assignnents or changes.

Starting with the 1976 taxable year, M. Young
began filing his tax returns as a nonresident, either
reporting only afraction ofhis total inconme as
California taxable income or reporting a negative taxable
incone. Sonetinme during the appeal years, the Franchise
Tax aoard received an anonynous |etter which stated that
appel l ant was not living in Nevada but was still residing

at his MIIl Valley hone and visiting the Nevada house on. .-

the weekends. Based on this tip, respondent deternined
to investigate the matter and conducted an audit of
appellant‘s tax returns for the years at issue.

The audit revealed that M. Young had devel oped
connections in Nevada since 1976, but it also showed that
he had continued to maintain his California contacts as
wel | during the appeal years. On one hand, appellant
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used one unit cf the Incline Village duplex as his
personal residence when he was in Yevada. The other unit
of the duplex was rented out to third parties. Be
possessed a Nevada driver's |license and registered both
of his autompbiles in that state. appellant was
registered to vote in Nevada, He also nmintained
checki ng and savings acounts at the First National Rank
of Nevada. 'On the other hand, resgondent discovered that
appel l ant retained ownership of his MIIl Valley hone and
frequently stayed there before and after. his flights with
Pan Am and when he was off-duty or on vacaticn. wWhile he
occasionally permtted friends to use the house,

appel I ant never charged them nor did he ever convert the
house into a rental property. Appellant clainmed a
homeowner's property tax exenption in connection with the
¥ill Vall ey house until 1977. | n additian, appellant

mai ntai ned his nenbership at the Mount Tamalpzis Racguet
Club al though he used the club less freguently afrer
purchasi ng the Yevada duplex in 1976. In 1979, he
l'icensed his pet dog in Marin County. Appellant aiso had
bank accounts in California wth wells fFargo 8ank and the
Pan Am enpl oyees' credit union.

After it becane apparent during the audit that
Mr. Young had connections in both states, the Franchise
Tax Board reviewed his 1977 and 1978 tennis club
statements, charge card billings, and cancelled checks
fromboth California and Nevada banks to determ ne where
he incurred his personal expenses. Respondent noted t hat
the substantial majority of appellant's credic card
charges and cancelled checks during those two years were
made in California for the purchase of goods or services.
Appel lant's expenditures indicated that on several
occasions he paid physicians in San Francisco for medical
services and dentists in MIIl Valley and Corte Madera for
dental work. de also paid for veterinary services at a
pet clinic and hospital in MII| Valley.  Appellant
regularly received hair cuts, had his clothes '
ﬁrofessionally cl eaned, purchased gasoline, and repzired

is autonmobiles in Marin County. Finally, these

docunents of his expenditures showed that appellant often
purchased food fromrestaurants in #ill Valley and the
nearby cities of Sausalito and San Rafael. Based on the
frequency and nunber of credit and cash purchases in
California and the lack of simlar expenditures in
Nevada, respondent determ ned that M. Young spent nost
of his leisure, non-flying days in 1977and 1978 in this
state and presunably st'ayed at his uill Valley hone.
Since appellant did not submt any evidence to shaw that
he spent any less tine in California in the following
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three years (1979-81) and he did not purchase the Nevada
duplex until Novenber 1976, respondent concl uded that
appel lant was a resident for the six-years from 1976
tﬁrough 1981. Consequently, the Franchise Tax Board

i ssued proposed assessnents of additional tax reflecting
its determnation that aﬁpellant was a California
resident and taxable on his entire income during the
years in guestion. Fol | owi ng respondent's denials of his
protests against the deficiency assesgpents, appel | ant
filed timely appeals with this board.

Section 17041 inposes a personal inconme tax
upon the entire taxable inconme of every resident of this
state. Section 17014 defines the term"resident" as
fol | ows:

(a) "Resident" includes:

(1) Every individual who is in this
Lrace Z.Lr ot.er than d temporaty Of transitucy
pur pose.

(2) Every individual domciled in this
state who is outside the state for a tenporary
or transitory purpose.

The purpose of this definition is to define that class of
i ndividuals who should contribute to the support of the
state because they receive substantial benefits and
protections fromits |laws and governnent and to exclude

t hose persons who, although domiciled in this state, are
outside for other than tenporary or transitory purposes
and thus do not enjoy the benefits and protection of the
st at e. (Cal. Admin. Code, tit. 18, reg. 17014, subd.
(a); Whittell v. Franchise Tax Board, 231 Cal.Apm.2d 278,
285 (41 Cal.Rotr. 673] (1964).) In the present appeal,
appel  ant argues that he ceased being a California

resi dent when he noved to Incline Village in 1976. It is
appellant's contention that he changed his domcile to
Nevada at that tinme and was, therefore, a resident of.
that state in the ensuing years. Therefore, our initial

i nqui ry nmust be whet her appellant was donmiciled in
Nevada.

2/ For 1979, the Franchise Tax Board al so assessed
appellant with a delinquent filing penmalty under section
18681.. wnereas appellant has not contested the

i nposit-ion of the penalty or shown reasonable cause for
his failure to file a tinely return, we assune that the
penalty applies in this case.
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"Domicile" has been defined as "the one
| ocation with which for |egal purposes a person is
considzred to have the nost settled and permanent
connec=icn, the place where he intends to renmain and to
whi ch, whenever he is absent, he has the intention of
returning. * (Wittell v. Franchise Tax Board, supra, 23!
cal.agpo.2d at 284.) The concept of domicile requires
bot h physical presence in a particular place and the
intention to make that place one's home. (Wittell w.
Franchi se Tax Board, supra, 231 Cal.App.2d at 286; eal
of Anthony J. and Ann S. D'Eustachioc, Cal. St. BE. O
Equal ., May 8, 1985.) An individual may claimonly one
domcile at a tine. (Cal. Admn. Code, tit. 78, req.
17014, subd. (c).) In order to change one's domcile, a
person nust actually nove to a new residence and intend
to remain there permanently or indefinitely. (In re
Marriace of Leff, 25 Cal.App.3d 630, 642 [102 Cal.RptrT.
195] (1972); Estate of Phillips, 259 Cal.App.zd 656, 659
(75 Cal.Rptr. 3U1; (196v).) une's acts nmust give clear
proof of acurrent intention to abandon the old domcile
and establish a new one. (Chapman v. Superior Court,162
Cal.App.2d 421, 426-427 (328 p.2d 23} (1958).) In any
case, the burden of proving the acquisition of a new
domicile lies with the taxpayer. Appeal of Frank J.
Milos, Cal. St. Bd. of Equal., Feb. 28, 1984.)

In view of the record in this appeal, we cannot
say that aﬁpellant has met his burden of show ng that he
abandoned his California domcile in late 1976 or in any
subsequent appeal year. Wwhile he purchased a half-
interest in the Nevada duplex and acquired a driver's
license, car registration, voter registration, and bank
accounts in that state, appellant retained settled
aspects of home in this state as well. Be kept his
| arger, more expensive honme in MII Valley and returned
there on a regular basis between flight assi gnments for
substantial portions of tine. In 1976 and 1977, appel -
| ant claimed a homeowner's property tax exenption for the
house, which indicates it was his principal residence,
(Appeal of Joe and Goria Mrgan, Cal. St. Bd. of Equal.
July 30, 1985.) As he had for the past several years,
appel lant commuted to San Francisco for his pilot's job
wth pan Am  Mreover, he remained a charter nenber of
his tennis club and naintai ned bank accounts and _
prof essional relationships in this state. In situations
such as this, where it cannot be clearly ascertained
which of a taxpayer's dwellings is his home, the

- taxpayer 's domcile remains at the dwelling place which

was first established. (Appeal of Anthony J. and Ann S.
D'Eustachio, supra.) Since appelTant™s origlnal
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per manent hone was in California, we nust therefore
presune that Czlifornia continued to be his place of
domicile until %= can clearly show that it changed.
(Appeal of Julian 7., Jr. and Margerv L. Moss, [. St.
Bd. of Equal., Juily 29, 1986.)

Since aopellant was domciled here, he will be
considered a nonzssident only if he was absent fromthis
state for other than tenporary or transitory purposes.
Respondent's regul ati ons provide that whether a,
taxpayer's presence in or absence from California was for
a tenporary or transitory purpose is essentially a
question of fact, to be ‘determ ned by exan1n|n% all the
ci rcunmst ances of each particul ar case. (Cal, Admin.
Code, tit. 18, req. 17014, subd. (b).) The regulations
explain that tn= underlying theory of California's
definition of "resident" is that the state where a person
has his closest connections is the state of his
residence. [(Cal. Admn. Code, Cit. 13, re3. 17074, subd.
(b).) Consistently with these regulations, this board
has held that the contacts which a taxpayer maintains in
this and other states are inportant cbjective indications
of whether his presence in or absence from California was
for a tenporary or transitory purpose.  (Appeal of
Richards L. and xathleen g. Rardman, Cal. St. Bd. of
Equal., Aug. 13, 1975; appealr of anthony V. and Bever|y
Zupanovi ch,” Cal. St. BdT of Equal., Jan. 6, 1976.) Somre
Of the contacts that we have considered relevant are the
mai ntenance of a famly honme, bank accounts, or business
interests; voting registration and the possession of a
driver's license;: and ownership of real property.

(Appeal of David J. and Amanda Broadhurst, Cal. St, Bd.
of Equal., Apr. 5, 1976.) Such connecirons are inportant
as a measure of the benefits and protection which a

t axpayer has received fromthe |laws and governnent of
California and as objective indicia whether a taxpayer
entered or left this state for tenporary or transitory

pur poses. (Appeal of Anthony V. and Beverly Zupanovich
supra.)

It is well settled that respondent's
determ nation oi residency and the proposed deficiency
assessnents based thereon are presumptively correct, and
the burden lies with the taxpayer to prove respondent's
action to be erroneous, (Appeal of Joe and Goria.
Morgan, supra; Apoceal of Patricia A. _Geen, Cal. St, Bd.
of Equal ., June 22, 1976.) Here again, we nhust find that
M. Young has not carried his burden of proof. First,

appel | ant cont=nds that the ground for respondent's
determ nation of residency was the nunber of days that he
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spent in California for two years as shown by the audit
of his credit card and check purchases. Appellant notes
that it was the estimate of the Franchise Tax Board
auditor that he was in this state for 137 days in 1977
and 101 days in 1978. In rebuttal, appellant clains to
have been in Nevada or in flight for 57 of those days in
1977 and 33 of those days in 1978. Since he estinates
that he spent |less than three nonths here and nore than
nine nonths out of state in those two years, appellant
contends that he should be presuned a nonresident for al
of the appeal years.. In support of his argunent,
appellant relies on section 17016, which provides for a
presumption of residency where a taxpayer has resided in
California for nmore than nine nonths in a taxable year.
Gowever, in Appeal of Warren L. and Marlys A
Christianson, decided on July 31, 1972, we rejected a
similar argunent, holding that section 17076 does not
provi de a presunption of-nonresidency for those who were.
oue Of this geate for usnz nonths. nwereovay, wheil we
compare the dates for which respondent found charges and
checks corroborating his presence here and the dates on
whi ch aﬁpellant al l eges he was out of state on flight
duty, the dates seemto correspond to one another and
show that appellant was in this state practically
whenever he was not flying and for nore days than das
been estimated. Since appellant has not shown when or
how nuch tine he spent in Nevada, we find the nunber of
days respondent estimated aﬁpellant to have spent here to
be signiticant considering he was out of state on flight
duty about 12 days each monta. In determning whether a
taxpayer is a resident, the anount of time spent in this
state as compared to time spent in another state is. of
substantial inportance. (Appeal of Warren L. and

Marlys A, Christianson, supra; Appeal of Louls and Eet zi
Akerstrom Cal. St. 8d. of Equal., #ay 17, 1960.)

Second, appellant asserts that he had few
connections with this state and far nore contacts with
the State of Nevada. In an attenpt to prove that he did
not live in California, M. Young has submtted letters
from personnel in the Pan Am crew scheduling departnent
who indicate that they often contacted him at his Nevada
t el ephone nunber to give himflight information and a
letter froman enployee of the Mount Tanal pais Racquet
Club stating that aﬂpellant spent far less tine playing
tennis there since his nove to Incline Village in 1976.
Appel | ant contends that, since he resided in Nevada and
was in California only when connecting back and forth to
his enploynment with Pan Amin San Francisco, his stays in
this state were tenporary or transitory in nature. The
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problem with this argunent is that appellant's retention
of his mill Valley home, hi s mai ntenance of bank accounts
and business relationships, and the anount of tine that
he spent in this state are inconsistent with a presence
for a mere tenporary or transitory purpose. Ihese close
and settled connections indicate appellant continued to
enjoy the sane benefits and protection fromthe |aws and
government of this state that he had when he clainmed to
be a resident. In this case, we find appellant's _
voluntary physical presence InN the state for substantia
anmounts of time, coupled with his naintenance of settled
connections here, to be of far greater significance in
determ ning residency than the existence of the fornal
ties that he established with Nevada. (See Whittell v.

Franchi se Tax Board, supra, 231 Cal.App.2d at 285.)

Based on the record in this appeal, we have no

choice but to conclude that appellant has failed to prove
hathewas not a residenc ot tnils scate for the years in
issue. Accordingly, respondent's action in this matter
nmust be sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceadinag, and good cause
avpearing therefor,

| T I'S HEREBY ORDERED, apJU2GED AND DECREED
oursuant t0 section 18595 of the Reveaue and Taxation
Code, that the action of the Franchiss Tax Board on the
protests of John R Young agai nst proposed assessnents of
addi ti onal personal inconme tax in the amounts of
$1,916.37, $5,662.20, $6,265.84, $4,211.16 (including
penalty), $2,092.00, and $7,246.25 (including penalty}
for the years 1976, 1977, 1978, 1979, 198G, and _
1981, respectively, be and the sane is here-by sustained.

Done at Sacranento, California, this 19th day
of Novenber, 1986, by the State Board of Egqualization,
with Board Menbers M. Nevins, M. collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Ri chard Nevins , Chai rman
Conway H Collis . Menber
WIliam M Bennett , Menber
Ernest J. Dronenburg, Jr. , Member
V| ter Harvey* ; Member

*For Kenneth Cory, per Governnent Code section 7.9
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